D 5 B LIN Technological University Dub.lin
- ARROW@TU Dublin

Masters Tourism and Food

2003-01-01

Aspects of Recreational Access in the Wicklow Uplands: the
Lough Dan and Lough Tay Catchment, a Case Study

Mieke Muyllaert
Technological University Dublin

Follow this and additional works at: https://arrow.tudublin.ie/tourmas

b Part of the Tourism and Travel Commons

Recommended Citation
Muyllaert, M.: Aspects of Recreational Access in the Wicklow Uplands: the Lough Dan and Lough Tay
Catchment, a Case Study. Masters Thesis. Technological University Dublin, 2003.

This Theses, Masters is brought to you for free and open
access by the Tourism and Food at ARROW@TU Dublin. It
has been accepted for inclusion in Masters by an
authorized administrator of ARROW@TU Dublin. For more
information, please contact arrow.admin@tudublin.ie,
aisling.coyne@tudublin.ie.

OLLSCOIL TEICNEOLAIOCHTA
BHAILE ATHA CLIATH

This s licensed under a Creative Commons D u B L I N

TEGHNOLOGICAL

Attribution-Noncommercial-Share Alike 4.0 License CRIVERSITY DUBLIN



https://arrow.tudublin.ie/
https://arrow.tudublin.ie/tourmas
https://arrow.tudublin.ie/tourthe
https://arrow.tudublin.ie/tourmas?utm_source=arrow.tudublin.ie%2Ftourmas%2F5&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/1082?utm_source=arrow.tudublin.ie%2Ftourmas%2F5&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:arrow.admin@tudublin.ie,%20aisling.coyne@tudublin.ie
mailto:arrow.admin@tudublin.ie,%20aisling.coyne@tudublin.ie
http://creativecommons.org/licenses/by-nc-sa/4.0/
http://creativecommons.org/licenses/by-nc-sa/4.0/
http://creativecommons.org/licenses/by-nc-sa/4.0/
http://creativecommons.org/licenses/by-nc-sa/4.0/

Aspects of Recreational Access in the Wicklow
Uplands
The Lough Dan and Lough Tay
Catchment — a Case Study

Miecke Muyllaert
B.Sc. (Hons.) Environmental Science (Biology)

Submitted in fulfilment of the requirements for the
degree of
MASTER OF PHILOSOPHY

Supervisor: Dr. Ken Boyle

School of Food Science and Environmental Health
DUBLIN INSTITUTE OF TECHNOLOGY

2003



Abstract

At a time when recreational resources are being put under increasing pressure, this study
investigates to what extent recreational access in and to the L. Dan/L. Tay area of north
Co. Wicklow is an issue for landowners and recreational users. The study area was
chosen because of its closeness to Dublin, its popularity as a recreational destination,
and the perception that conflicts between landowners and recreational users are
becoming more common in the area. The study is based on surveys carried ont among
local residents and landowners, and recreational users. The information gathered
includes the attitudes and behaviours towards access, the examination of perceived and
actual sources of conflict, and the patterns of land use and access routes, Half of all
landowners surveyed have had some problems caused by recreational users. These
landowners are mainly located in specific parts of the area, in particular at the access
points to the lakes and upland areas. Most landowners never control or prevent access
because they feel it is too difficult to restrict access. A high proportion of users changed
their route when signs restricting access were encountered. Fear of liability claims was a
problem for a small amount of landowners. All users claimed to think that they are
responsible for their own safety while on someones else’s land. Examples of current
consultations on access in Ireland are presented. Access agreements accommodating the
needs of local landowners and recreational users are a good way of managing access in
Ireland. An audit of current consultation, and of the level of access provision, could be

used to construct a model for access agreements,
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Chapter 1

Introduction



Recreation has always played a part in peoples’ lives. In the last century, the
increasing urbanisation of society in the developed world has lcad to an incrcasc in
the popularity of outdoor recreational activities (Curry 1994, Jenkins & Prin 1998).
For many people this is important for their physical and mental well-being,
improving the quality of life that they experience (Macnaghten 1995). Walking is
particularly popular as it can be enjoyed by people with varying levels of fitness and
without great expense or specialist equipment (Murphy 1999, Collie 1996).

The extent to which rural areas arc accessible fo reercational uscrs (R. U.) depends
on many factors. These include the traditions and history of land use and of public
rights to acccss; the size of the country and density of population; and the arca of
enclosed, private or farmed land relative to wilderness or open areas.

This study examines aspects of access to the Wicklow uplands. The northernmost
parts of the uplands are one hour’s drive from Dublin city. Upland areas are
generally classified as land 300m above sea level.

For the purposcs of this study, the term ‘access’ refers to rights of approach or entry
to the countryside, and covers both legal (de jure) and conventional (de facto) rights.
‘Accessibility’ refers to the extent to which these rights may be exercised for a given
location. The study deals with access and accessibility specifically in relation to
recreational use of rural areas.

The aspects of access which arc examined in this study are

(i) attitudes of landowners and R. U. to access and accessibihity;

(ii) behaviours of landowners and R. U. in relation to access and accessibility;

(i1i} patterns of recreational use and access;

(iv) land usc and ownership in relation to access;

(v) models for access management



The increasing popularity of outdoor recreation, especially walking, on a worldwide
scale is mirrored in Ireland (Walking World Ireland 1996). The growth in walking
herc has been relatively recent, and initially access was not an issuc, as numbers of
R. U. were low (Fewer 1996). In the last five years conflict and discussion over
access has become morc common (Irish Times 1997, 1998i, 1998ii, Jordan 1999
Keep Ireland Open 1998). This is a topical issue affecting many people in the two
main interest groups of landowners and R. U., and frequently makes newspaper
headlines. While recreational access to rural areas has been a subject of dcbate and
research in many other countries (Aastrup 1998, Bishop 1992, Brysland 1997,
Countryside 19991, Countryside Agency 1999, Jenkins & Prin 1998, Kron 1998,
Pcter Scott Planning Services 1998), this is not the case in Ircland (Bergin &
O’Rathaille 1999, Herman 1999, Mawhinney 1975). This study presents an in-depth
examination of access and accessibility as the situation currently stands in Ireland. It
uses data from the study area as a pertinent example, and compares and contrasts this
with the situation and work done elsewhere in the developed world to suggest
possible methods of access management and the futurc of access in Ireland. It
explores the complexities of the access issue and answers some of the questions

which surround it in this country.
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Introduction

The following chapter examines literature on access from Ireland and elsewhere in
order to set the context for the results found in this study. The study will cxamine the
issue of access to rural areas for recreation in Ireland. The increase in activities such
as hill-walking has seen a concurrent risc in numbers of people using some paits of
the countryside (Murphy 1999). This is linked to higher car ownership figurcs, which
mean that in certain sectors of the population, an increasing number of people have
ease of access to remote rural arcas not well served by public transport (Mawhinney
1975). The combination of these factors has caused access to become one of the
major issues surrounding the use of rural arcas for rccrcation (Meagher 1999,
Pollard 1994).

There has been an increase in revenue from tourism from abroad, but also an incrcasc
in numbers of Irish people using rural areas for recreation (Bord Fdilte 1999, Irish
Independent Weekend 1999). Around the issue of access this has been highlighted by
pressure from lobby groups to incrcase or sccurc access for recrcation. The most
prominent of these groups, ‘Keep Ireland Open’, has been campaigning in recent
years for access for walkers. This has usually been a battle to re-open access which
has been closed off or become disused (Herman, D. 1999, The Irish Times 1997,
1998i, 199811, Keep [reland Open 1998).

The power to confer and cxtinguish rights-of-way within the state lies with Local
Authorities (Roads Act 1993) and, until recently, the Irish Land Commission (Land
Act 1965). Pragmatically local authoritites only usc this for the provision,
maintenance and removal of public reads. Where such rights of way have been

recorded, it is very difficult to remove them. (Winder, F. 1998, Bland, P. 1997).
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The advent of the Occupiers’ Liability Act, 1995 has served to highlight the access
issue. Prior to this legislation, landowners owed a greater duty of care to pcople
enfering on their land, including trespassers. As the number of people crossing land
in some rural areas increased, landowners began to question legislation that left them
open to claims from individuals who had, voluntarily and uninvited, entered their
premiscs, As there have been, as yet, no cases brought to court with regard to R. U,
and trespass under the new act, no defining precedents have been set. [t is perhaps
due to this that liability is perceived as the greatest obstacle to providing access and
is frequently used as a reason not to allow access onto private land (ICMSA 1995,
[FA 1995, Lynam, J. Occupiers’ Liability Act 1995, 1998).

Into the former half of the last century, defined access routes in rural Ireland were
limited to customary paths or shortcuts such as mass paths, butter roads, paths to
wells, etc. Most of these have fallen out of use, though some are still marked on
maps (Fitzpatrick, H. M. 1973, Irish Folklore Commission 1937-38). In the latter haif
of the last century, a small number of people began to walk in rural areas as a leisure
activity, and hiking over longer distances became more popular as a pastime, and to
this end J. B. Malone, who was one of the earliest proponents of leisurc hiking in
Ireland, contributed to the establishment of the Wicklow Way (Bord Failte 1982,
Fewer 1996).

At present there is a dearth of information or research on access or attitudes to access
to rural areas of Ireland. A recent study (Bergin & (’Rathaille 1999} found that

access was an important issue for R. U. in Irish uplands.
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2.1 Access in England and Wales

In Britain, particularly in England and Wales which share the same legislation,
access has been an issue for over a century. The ‘countryside” as a concept and
resource is valued in a different way than in Ireland (Shoard, 1996). Scenic arcas,
open spaces and farming land are under pressure from a largely urban population.
(Hookway, R. 1. §. 1969). ‘Countryside rccrcation’ has a high profile among the
public, and the issues and rights swrrounding it are well documented and publicised
in various state and interest-group publications (British Mountaineering Council
1996, Countryside 1996, 1998, 1999%,ii,iii, Country Landowners Association 19991,
i, 1, iv, Cox 1993, Department of the Environment, Transport and the Regions
1998, Ramblers’ Association 1999). This contrasts with Ireland, where there are a
very small number of publications, which are gencrally aimed at members of clubs
for specific activities (Canoeing Ireland 1999, Keep Ireland Open 1998, Walking
World Freland 1996).

Prior to the 18" century, ordinary people in England and Wales had rights over the
land to take fuel, graze livestock ctc. These rights were severely restricted during the

u 1} : . . .
"and 19" centuries. Parliament was pressurised into

inclosure movement of the 18
restricting further inclosure in the mid-19"™ century, and subsequently there has been
a growing demand for renewed open access. (Department of the Environment,
Transport and the Regions 1998). Government policy in the latter half of the 20"
century was directed towards efficient agricultural productivity, largely due to an
increasingly industrialised society and food shortages due to the World Wars. At this
time, recreational intercsts took a back scat, with the assumption that an efficiently-

farmed landscape would naturally be conserved by those managing it (Bishop &

Philips 1993).
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Though public access to the countryside was first brought to the fore with the
National Parks and Access to the Countryside Act 1949, the issue remained
unresolved (Countryside 1996) until the recent introduction of The Countryside and
Rights of Way Act 2000 (HMSO). Access to the countryside in England and Wales
is strictly defined. This is predominantly linear access on footpaths, bridleways and
other public rights of way (Countryside 1999ii). While the public’s rights on these
routcs arc good, they have very little or no rights once off the paths (Countryside
Recreation Network News 1997, Cox, G. 1993). The Labour government of the late
1990°s pledged to legislate for a right to roam on open spaces such as commonagces,
heath, down, mountain and moor, within certain limitations. (Countryside 1996,
Department of the Environment, Transport and the Regions 1998). Thts change was
supported by groups such as the Ramblers’ Association and the Open Spaces Society
who see the legislative approach as the only way of securing open access (Ramblers’
Association 1999, The Countryside Agency 1999). The land/farming interests,
represented by the Country Landowners’ Association and the National Landowners’
Union have taken the opposite stance. They favour voluntary access agreements
between landowners and recrcational interests as the best way to manage access
(Country Landowners Association 1998). Howcver, there has been a slow uptake of
the voluntary access option since it was provided for in the 1949 Act (Country
Landowners Association 1999). The consultation document (Department of the
Environment, Transport and the Regions 1998) acknowledged the advantages of a
voluntary approach to open access, but covers in detail the issues involved in a
statutory approach, It seems that the statutory legislative approach is currently

favoured as a better way to sccure and control open access.
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2.2 Access in Scotland

Access in Scotland is quite different from that in England and Wales. The average
density of recorded rights of way is significantly lower in Scotland, and while most
(93%) of these are to be found on Ordnance Survey ‘Pathfinder’” maps, the routes’
status or type of rights are not shown. Access on Long-Distance Walking Routes is
assured, but provision for local access is poor. Compared to England/Wales, there is
generally little information on walks, and users are less confident of their rights in
the countryside (Peter Scott Planning Services 1994).

One of the main factors behind the gencrally low provision for linear access, 1s the
tradition of a ‘freedom to roam’ which is deep-rooted in the Scottish psyche. This is
a traditional undcerstanding between landowners and R. U. that the onc will permit
the other to roam through their land subject to responsible behaviour. This has no
basis in law, and with increases and changes in types of recreational use, landowners
are becoming less inclined to permit access (Rowan-Robinson ef af 1994). Most rural
land in Scotland is privately owned. Open country access (and linear access) is only
assured in some country parks, and on some National Trust and Forestry
Commission land. This is compounded by users’ perception that there is no need to
seek permission to cross land as this contradicts the tradition of a ‘freedom to roam’
(Scott 1994).

In its 1995 report ‘Enjoying the outdoors: a progranmme for action’, Scottish Natural
Heritage describes the function of an Access Forum in developing a Concordat on
rights and responsibilities of owners and users of open hill land, and favours the use
of access agreements over statutory legislation to achieve improved open access. It
also outlined how linear access would be improved by its ‘Paths for All’ initiative.

However, into 1998, the projected increases in local access had not been achieved
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(Slee 1998). Some suggested reasons for this are a lack of resources available to local
authoritics to clarify, map, manage and promote rights of way, apprchension on the
part of landowners towards the formalisation of rights of way, and lack of clarity in
the law pertaining to rights of way. A further detailed study of access in Europe was
commissioned to inform the debate on the best approach to access in Scotland (Peter

Scott Planning Services 1998, see Section 2.4 below),

2.3 Access in Northern Ireland

The Northern Irish situation is similar to that in the south of Ireland, in that there is
relatively little provision for access in terms of footpaths and rights of way and what
does exist provides mainly for walkers only (Peter Scott Planning Services 1994),
Under the Access to the Countryside (Northern Iretand) Order, 1983, the District
Councils have powers - and a duty - to manage, maintain and create public rights of
way. This is not under the same strict rules as the English legislation. Although
countryside recreation is on the increase, and many different bodies have powers to
enhance and influence access provison, these are not widely used, access being only
one of many issues which they must address. The Environment and Heritage Service
of the Department of the Environment (Northern Ireland), with the Department of the
Environment (Northern Ireland), under their remit to facilitate access provision, co-
published booklets which clarify the position on access and describe ways in which
permissive access can be provided. These publications are aimed at both landowners
and R. U.(Department of Agriculturc (Northern Ireland) and Department of the
Environment (Northern Ireland) 19961 & 1996ii). Occupiers’ Liability legislation in
Northern Ireland is similar to that in the Republic of Ireland. One of the main points

of this legislation is the ‘common duty of carc’ owed by the occupier to the visitor.
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To successfully sue for liability, it must be proven that the occupicr did not take
reasonable care to ensure that the visitor was rcasonably safe while on the premises.
The legislation allows this to be considered in light of the terrain and the type of

activity being pursued by a visitor (Scott, 1994).

24 Access in Europe

Access in other European countrics varies. As with Ireland and Britain, the history
and traditions of land ownership and land use have shaped the attitudes to, and
legislation around, recreational access. This is also influenced by the cthos or attitude
to naturc and outdoor recreation in each country.

Scott has reviewed access rights, legislation and provision in cight European
countries as part of the Scottish Access Review. This desk study summarises and
highlights the different ways in which access is dealt with in France, Germany,
Austria, Switzerland, Netherlands, Denmark, Norway and Sweden (Peter Scott
Planning Services 1991). The study examines the influence of different variables on
the type and extent of access, such as the size of the country and population density
and the proportion of agricultural/cultivated land to wilderness/open areas, as well as
the history of land division and use.

Private land rights take precedence in France and the Netherlands. Norway and
Sweden have Allemansretten/Allemansriitten - broadly, the right of public access to
all the countryside, with respect for others® property. While this might sound similar
to the Scottish ideal, the Scandanavian rights have been codified in legislation.
Germany and Switzerland have a Betretungsrecht, or right of public access, with
restrictions over private land, while Austria has Forstgesetz (forest law) which is a

freedom to walk in forested areas and some other lands. Legislation in Denmark in
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the 1800s revoked some right to roam, but new legislation has sought to make better

provision for recreational access (Peter Scott Planning Services 1998).

2.5 Access outside Europe

The European situation contrasts with that of America, Canada and Australia, where
large tracts of open land and uninhabited wilderness are theoretically accessible for
recreation (Millward 1991,1993). How much of this is actually used is affccted by
conflicting intercsts (conservation vs large-scale agricultural productivity), the
public’s perception of what is accessible, and the fact that the vast majority of R, U,
travel by private car and do not wish to move far from their vehicle or into more wild

parts of rural areas. (Jenkins & Prin 1999).

2.6 Access in the U, 8,

About two-thirds of land in the U. S. is privatcly owned. The average size of
holdings is quite small, and landowners there expressed similar issues and problems
with recreational access as in Europe. Liability is a large issue for many American
landowners, in view of the ‘litigation culture’ evident in that country (Jenkins &Prin
1999).

The traditions of use of land for recreation are changing in America. The trend is
away from hunting and fishing and towards hiking and relaxation, i. €. use is
swinging away from the traditional cxtractive pursuits which are a throwback to the
influence of the relatively recent settlement and psyche of winning the land which is
part of the American mentality, More people are opting for less consumptive
recreation towards a morc passive appreciation of the countryside. It has been found

that the majority of recreational users in the U. S. and Australia visit (semi-)
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wilderness areas which are close to where they live. In the largest proportion of cases
this is onc day’s drive. Arcas that arc relatively easily accessed receive heavier use
and shorter trips (Stankey, G. H. 1986).

The development of rural recreation in non-wilderness areas of the U. S. has led to
some conflicts with residents and landowners (Teaslcy ef af 1999). A good example
of this is the developiment of greenways along disused railroads. This idea developed
as a way of linking parks within urban areas by a green corridor, and to link built-up
areas with rural areas. Many of the railroads have been out of use for many years and
in some places are discontinuous, having been reclaimed as farmland. Objections to
the routes take two forms. Firstly, landowners who have reclaimed this land do not
want to lose the asset they have created. Where a state has provided in legislation for
the creatton of greenways, compulsory buy-outs of the land can be used to reinstate
the line of the railroad. Secondly, many landowners feel there is a danger of damage
or crime on their property when if is adjacent to a route. Where before their property
would be relatively inaccessible for casual passcrs-by, it i1s now cxposed along the
length of thc greenway. This perccived threat is particularly evident among property-
owners closer to urban centres. Along the established routes, this has proven to be
largely unfounded. The vast majority of people using hike/bike trails are seeking
exercise, quiet and a break from busy roads or built-up areas. Landowners have
expressed their pleasant surprise at the success of the established trails and low
incidence of problems arising from their use. Some still have reservations, that there
will always be a small number of people who through ignorance or maliciousness
will abuse the access that the trail provides. Human nature being what it is, onc
unpleasant incident associated with the route is more likely to be remembered than

the absence of such problems.
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Where routes link urban parks, the statistics show that there is no greater likelihood
of a crime occurring along their length than in other parts of the urban arca; in fact it
is probably less by virtue of the fact that most people are out to use the frails for

recreation or health purposes (Grove, 1990).

2.7 Measuring access provision

Different countries and regions have different levels of access provision, and the
extent to which this is mapped also varies (Countryside 1996, Millward 1991).
Millward (1991, 1992, 1993) suggests that there is a dearth of comparable empirical
data on access availability, and presents a desktop method of asscssing availability,
as a precursor to and basis for improving access. This method employs the concept of
physical rigour to determine accessibility. Topographical maps and other literature
such as guide books arc used to plot the extent of access along linear routes and
within arcas or ‘zones’. This is then categorised according to the level of physical
rigour or dedication required to gain access. There are five categories, ranging from
‘passive’ to ‘arduous’, where passive represents routes open year-round to cars, 1. ¢,
public roads, or within 100m of these routes; and arduous is 20kim along a
path/routeway from a road, and 3km from routcways. Passive access is the most
commonly-used among R. U..

[t is shown in the three studies that land-use intensity is the most important factor in
defining availability, and this is affected by clevation and relief, as both of these
factors affect the level of dedication needed to access an area. While increased land-
use intensity generally means a greater road density and therefore physically casier

access, it also means that land is more likely to be close to the public.
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There are some limitations to this method. Access availability assessed in this way is
established from maps or literature, and is not always access by right in the field.
Therefore ficld verification may be necessary. Also the actual accessibility of roads,
tracks or open arcas depends on their condition, any barriers present and the value
and quality of the landscape as a rccreation resource. It is not always clear where to
draw the distinction between the different catcgories of accessibility, as these are, in
reality, set along a continuum. On the other hand, this method is less labour-

intensive, and therefore less cxpensive and time-consuming, than ficld studies alone.

2.8 Liability and access in Australia

Liability lcgislation has been examined for Australia by Brysland (1997) with regard
to climbing and mountaineering. The findings of this summary give an indication of
the directions that rulings in liability cases can take. The critical factors in Australian
law arc: what degree of duty of care docs the occupier owe to any one on their land;
to what extrent is the cause of any injury foreseeable; or is an injury a result of a risk
which is inherent in pursuing the specific recreational activity. This comes down to
the degree of negligence of the parties involved, as examined under common law,
that is, law built up on judicial decisions previously made in kcy cases. The duty of
carc owed by the occupier is partly influenced by how actively the occupier
encourages access onto their land. Generally, the morc actively access is
encouraged, and especially if the occupier does anything to modify or maintain the
landscape in a way which will encourage acess, liability is increased. The examples
quoted relate mainly to National Parks and Wildlife Service arcas or local
authority/state areas which are maintained for use by the general public. Australian

legislation mentions ‘volenti non fit injura’ or *a willing person cannot be injured (in
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the law)’ (Brysland 1997). In advice pamphlets to British mountaineers on liability in
England and Wales, this is stressed as the basis of the lcgislation (British
Mountaincering Council and Country Landowners Association 1993). That is,
anyone walking, climbing or recrcating on another’s land, does so at their own risk.
It must be shown that the landowner was negligent, thereby contributing to the
accident. However, if volenti or some negligence on the part of the injured party can
be shown, damages awarded can be reduced. Charging for access increascs
occupier’s liability, but this is once again dependent on volenti and the nature of the

activity. The above falls under the Australian Occupier’s Liability Act 1957 (Jenkins

& Prin 1998).

29 Liability and access in the U, S,

In the U. S., land managers are relicved of responsibility to the extent that liability is
covered by legislation which takes the onus off the landowner. Some states have
more extreme legislation than others, but mostly land managers arc protected from
liability, excepting where a fee is charged for entrance onto land, or where there is a
deliberate failure to notify or warn users about dangers on the land.

Similarly to the Australian scenario, land that is in its wild state and has not been
altered or maintained in the U. S. holds a reduced or removed liability. This is to
cnsure recreational access to wild lands by removing responsibility from the owners
or managers, which, in wilderness areas, are usually state bodies. Clearly, though
many National Parks charge entrance fees and thus might be held liable, the degree
of liability will also rest on where the accident occurred, e. g. in a managed and

maintained camping area, or in a wilderness arca with no land improvement

(Brysland 1997, Teasley ef af 1999).
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2,10 Liability and access in Sweden

This compares with Sweden, where ‘allemansritten’ or ‘everyman’s right (to access
the countiyside)’ allows open access to all lands. So where does responsibility lie in
this case? Usually, as might be expected, the user is responsible for his/her own
safety. Again, howcver, if a landowner maintains any structure on the land which
subsequently causes a accident, he may be held liable. Following from this, the state
can have an increased responsibility in National Parks, as they are designated as
areas for outdoor use by the public (Kron 1998).

Some National Parks disclaim any responsibility whatsoever for people using them,
e. g. the Drakensberg National Park, Natal, posts indemnity notices at the entrance to
the park which clcarly put the onus of responsibility on the user. The National Park

may still be held responsiblc for actual negligence (Aastrup 1998).

2.11 Liability and access in Ireland

Prior to the Occupier’s Liability Act 1995, liability was determined under common
law and rested on the precedents set by previous judicial decisions. Under the
statutory 1995 Act, the position is clearer, though it has not yct been tested in court
in the case of landowners and R. U. (LL.ynam 1998).

The key issues in bringing up a case under this Act would be: to what type of entrant
did the accident occur, i. ¢. visitor, R. U. or trespasser; and with the case of R. U. or
trespassers, did the landowner act wth ‘reckless disregard’ for the entrant. There are a
number of criteria for determining whether the occupier acted with reckless disregard

or not (Occupier’s Liability Act 1995).
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This rests on how aware the landowner was of a danger on his premises, and of the
likelihood of an entrant being on the premises. The next question is whether the
landowner could be expected to know that the person was near the danger, and if so,
how reasonably might the landowner have been expected to have done something to
provide protection against the danger, taking account of the practicality and expense
of doing so. It would also be asked, given the nature of the premises, how desirable it
is to retain open access to the premises for recreation, and how much knowledge the
entrant had of the premises and what conduct and care was taken by them to ensure
their own safety. It also takes into account any warnings posted by the landowner,
and their content,

Similar to the legislation for other countries, if the occupier has provided a structure
for access or use of R. U., he owes a duty of care to those users for the safety of the
structure and its maintenance (Byre 1998).

In the wake of this legislation, liability was brought to the fore among landowncrs
and R. U. Given that warnings, posted or otherwise, are mentioned in the Act, one of
the responses has been for bodies such as thc ICMSA and the IFA to publish
guidelines on types of warning notices that could be erected at entrances to, or
boundarics of, farms. These notices do not exempt the landowner from liability, but
may go some way towards reducing it (ICMSA 1995, IFA 1995). However
landowners are still apprehensive about the risk of liability when allowing access,
desptte being aware of their rights as covered in the Occupiers’ Liability Act (Jordan

1999).
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Appendix A - Property owner questionnaire

Wicklow Uplands Access Survey

Area

Date Time

Household classification
1. Do you live in this area all year round 1. Yes (—q. 2) 2. No (-—>q.3)

2. If “Yes’, is your property:

Housc and farmland 1
Private house without farm 2
Other (please specify) 3

3. If *No’, is your property

Holiday home 1
Farmland 2
Other (please specify) 3

How often do you travel to here from your other residence?

4. How many people live in this household?

5. How long have you lived here? . <1 year 2. 2-5 years

3. 6-10 years 4. 1120 years 5. 20+ years
6. If you have been living here less than 5 years, where did you previously
live?

Why did you move to this area in particular?
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7. I will now ask you some questions about each members of your household. [ will

fill in the information on this grid.

8. (Refer to grid) What percentage of the family income comes from

main job sccond job

9. Do you provide any amenities for visitors to the area, for example, tcarooms,
shop, camping facilities, open farm etc. I, Yes 2. No

If yes, please spectfy

10..Do you or any members of your houschold take part in any outdoor leisure
activity/hobby in the L. Dan/L. Tay arca?
. Yes 2. No

If yes, please specify

How often?

11. Do you have third party liability insurance? I. Yes 2. No

Farmland classification
12. Farm size:
total area owned
total area rented
total area let
other land to which you have rights

13.Do you have any hill/commonage rights? 1. Yes 2. No
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14.Where are your lands/land rights located? (Use map)

15. Does your land border 1. OPW/state owned land
2. Coillte land
3. Army land
4. None of the above

16. What type of farming do you practice:

grazing I (~q.17)

tillage 2

mixed 3

other (plcase specify) 4

17. If it is grazing, is it No. of animals:

cattle {

sheep 2

cattle and sheep 3

other (please specify) 4

18. What acreage is used for hay/silage

19. Do you have access to comimon land 1. Yes 2. No (—q.24)
If ycs, what acrcage?

20. What is the nature of your rights? 1. grazing 2. turbary 3. other

21. How are these rights held, e.g. lease eic.

22. How long have you had these rights?
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Do you use your turbary rights?

23. When are the sheep/cattle taken down oft the

hill?

24. Would you classify your farm as

small 1
medium 2
large 3

25. Do you think that the National Park is more good or more bad for the arca?

Why is it good for the arca?

Why is it bad for the arca?

26. Is any part of your land designated as being important for nature?
I. Yes 2. No (—q. 29)

27. What type of designation?

28. Do you think this is this more good or morc bad?

Why is it good?

Why is it bad?

29. Are you in REPS? l. Yes 2. No
If yes, how long?

What is good about REPS?

What is bad about REPS?
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If no, do you intend to go into REPS? 1. Yes
30. Do you have any trees/woodlands on your land 1. Yes

31.a) What size arca is under trees/woodland

2. No(—>q.3le)

b) When was it planted?

¢} What species/type of woodland?

d) What is it used for?

¢) Have you any plans to expand into forestry? l. Yes 2. No
f) If yes, what kind of forestry?
32. Is your land adjacent to woodlands/forestry l. Yes 2. No
a) what kind of woodland, owned by whom?
b) does this have any cffect on farming on your land? How?
¢)docs this have any effect on visitor nos. on your land? How?
d) do you know when these trees will be felled? 1. Yes 2. No
Road access
33. Is your property located on: 1. main road 2. side/link road

3. laneway 4. other (specify)

34. Do you ever have difficulty gaining access to or from your own property caused

by

cars parked in gatcway, cars parked along the road/lane, traffic on road, etc.?
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How often does this happen?

35. I am now going to read you a statement and [ wouid like you to say whether you:
agree strongly
agree
don’t know
disagree
disagree strongly
“ Offering car-parking facilities in this area is a good solution to reducing traffic
congestion on smaller roads and laneways”

Why do you feel this way?

If yes, where should the car park be located?

Visitor access
36.Do you allow access for walkers/tourists onto your land?

1. always 2. sometimes (37) 3. never (37)
37. Do you control access for walkers onto your land?

1. always (—q.47) 2. sometimes (—>q. 47) 3. never

(—q.42)
38. Do you prevent access for walkers onto your land?
1. always (—q. 47) 2. sometimcs (—q. 47) 3. never (—q. 42)
39.Why do you control access?

1. damage caused by previous walkers
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2. work being donc on the land
3. possibility of someonc being injured while on your land
4. condition of the land, e.g. waterlogging

5. other (specify) 47, 40.

How do you control/prevent access?
1. wamning notices
2. ask people not to walk there
3. keep animals on land — e.g. dog, cattle
4. fences, e.g. barbed wire

5. other (specify}

41. Does this work? 1. always 2. sometimes 3. never

How do you feel about this?

42. Do hikers/tourists walk cver through your land/land where you have rights?
1. Yes 2, No (—q.40)
43. How often, to your knowledge, do they walk through your land?
I. every day
2. couple of times per week
3. oncc a week
4. couple of times per month
5. once per month
6. coupie of times per year
7. once per year
44, Do most people walk 1. alone 2. in pairs or 3. in groups

What size groups? 2-5 5-10 larger
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45. Do you think that these people walking alone/in pairs/in groups arc¢ mostly

1. casual day-trippers 2. short-distance hikers 3. long-distance hikers

46. Have you had any contact with tourists/walkers? 1. Yes 2. No

Could you describe the kind of contact you usually have with tourists/walkers,

e.g. is it friendly, casual, unfriendly ete.

How often do you have contact with walkers/tourists?

47. Do people ask permission before crossing your land?

1. always 2. most times

3. sometimes 4. rarely 5. never

How important is it to you that they ask permission?

48. Do you ever have problems on your property/land/land to which you have rights

due to walkers/tourists, such as:
1. gates being left open
2. walls/fences being damaged
3. litter dropped
4. damage to crops

5. worrying of animals

6. illegal car parking

7. cars blocking farm machinery
8. bad attitude to landowner

9. fear of liability claims

10. other

49, Why do people cross your land?

1. part of a long-distance walking route
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2. part of a short walking route
3. access to forestry

4., access to lake

5. short-cut

6.other (specify)

50. Will you continue to deal with access in this way, or what are your future plans?

51. Have you ever been approached by any individual, group or organisation
to make an agreement to provide access through your land? 1. Yes 2. No
52. Did you come fo an agreement? 1. Yes (Q. 53) 2. No (Q. 55)

53. What were the terms and conditions of the agreement?

54 Has there cver been an access route marked through your land in a

tourist/walking/
map guide? 1. Yes 2. No Which guide?
Were you consulted about this? 1. Yes 2. No

55. If you were to agree to allow access onto your land, what arrangements would
you

like as regards car parking, visitor information, compensation, infrastR.
U.cture

(c.g. stiles, signposts)
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56. Any other comments?
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Appendix B Recreational User Questionnaire
Wicklow Uplands Access Survey Recreational Users
Location

Interviewer
Date Time
1. Is this your first visit to the area ? 1. Yes 2. No

If no: How often do you visit the area?
2. How did you find out about the area?

1. word-of-mouth 2.local knowledge 3. guide book

4. tour operator 5. information office 6. other (specify)

3. What attracted you to this area?

4. What parts of the arca are you visiting today? (use map)
5. What kind of leisure activity/activities are you doing in this area
today?

1. walk 2. swim 3.picnic 4. fish 5.drive

6. mountaineering 7. other (specify)

If walking, is this:

1. long-distance hike 2. short-distance hike 3. short walk
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6. Are you a member of a club? (for activity/activities named above)
1. yes 2.1no
7. What form of transport did you use to get here?
1. private car 2. private/tour coach 3.public transport
4. motorbike 5. bicycle 6. walked
8. I am now going to read a statement and I would like you to say
whether
you 1. agree strongly
2. agree
3. don’t know
4. disagree
5. disagree strongly
“Offering car-parking facilities in this area is a good solution to
reducing traffic congestion on smaller roads and laneways”

Why do you feel this way?

9. Where did you park today? 1. car-park 2. roadside
3 laneway 4. gateway 5. other (specify)
10 Do you usually park there? 1. yes 2.1no

if no: Where do you usually park?
11 Have you ever had any problems or damage to your car while parked
here? I.yes 2. no

If yes - what kind?
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12 Would you use a park-and-ride shuttle-bus facility if there was one in
the
area, for example, if it was located at Roundwood?
1. yes 2. 1no
13. What is the maximum you would be prepared to pay for this facility?
1. £6 2.£10 3.£12 £15
14. Would you be prepared to pay for secure car-parking?
l.yes 2.1no
15. What is the maximum you would pay for parking?
1. £1-£2 2. £24£3 3. £3-£4 4. £5
16. Did you have any difficulty getting access to this arca
1. yes 2. no

If yes, in what way?

17 Did you have any contact with landowners/local people

1. yes 2.no

18 What was the nature of this contact?

19 How do you feel about this?

If interview is taking place off-road or if interviewee has visited an off-
road location today:
20. Did you use a path to get here? l. yes 2.no

21. Did you have to cross any fences/walls/gates to get here?

1. yes 2.1n0
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22. Did you ask permission before crossing fences/walls?

1. yes 2.no
23. If there was a stile at some point along the wall/fence, would you use
this to get across, or would you cross at whichever place was most
convenient to you?

1. use stile 2. not use stile
24. Did you come across any signs restricting access today, for example
‘trespassers prosecuted’, ‘no parking’, ‘no through road™?

1. yes 2. no
25. If yes: Did it make a difference to where you went today in the
countryside?

1. yes 2.no
26. If no: if you came across such a sign, would it make a difference to
where you went in the countryside?

1. yes 2.no
35. Do you know if the land you are on now is privately owned/
state-owned/public property?

l. know 2. don’t know

36. If you knew that any land was privately owned would you be less
likely to cross it?

1. yes 2. no
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37. If you knew that land was privately owned, would you be more likely
to ask permission before crossing it?

1. yes 2.no
30. Do you ever find it difficult to know where you are allowed to go in

the countryside? 1. yes 2. no

32. Do you feel free to walk on the following types of land without

having to ask permission:

always sometime never

forested areas

fields with crops/animals

fields without crops/anima

mountainside/bogland

lakeshore/riverbank

laneways/tracks
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31. Do you think that people have a right to go where they like in the
countryside? 1. yes 2.no
33. Do you think that you are responsible for your own safety while on
someone else’s land in the countryside?
1. yes 2.no
34. If no: do you think that landowners should have any responsibility
for the safety of people who cross their land while in the countryside?
1. yes 2. no

Why?

27. Are you using a map/guide today?
28. Are there any changes you would like to see as regards infrastructure
or facilities in the L. Dan/L. Tay area?

1. yes 2.no

What kind of changes?

29. Have you ever heard of the countryside code?

1. yes 2. no
38. Would you be prepared to accept some restrictions/control on access
in the countryside if it was the only way of preserving the beauty of the
area?

1. yes 2. no
Classification

39. Gender Male/Female
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40. Age group 1. under 25 2. 25-44f
3. 45-64 4.65+

41, What is your normal occupation?

42. What is your current employment status?
1. Full-time employed 2. Part-time employed
3. Retired 4. Unemployed

43. County/country of residence?
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Apppendix C Club/recreational user group questionnaire
Wicklow Uplands Access Survey R. U. - Clubs/Groups
Location

Date

1. Please give the name of your organisation and the types of activities it

pursues in the L. Dan/L. Tay area.

2. How often does your group visit the L. Dan/L. Tay area?

3. What parts of the area does your group usually use? (please indicate
on map, including access paths/trails and parking areas used).
4. What form of transport does your group usually use to get into the L.

Dan/L. Tay area?

1. private car 2. private/tour coach 3.public transport
4, motorbike 5. bicycle 6. walked

7. other (please specify)
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5.1 would like you to read the following statement and say whether
you l.agree strongly
2. agree
3. don’t know
4., disagree
5. disagree strongly
“Offering car-parking facilities in the L. Dan/L.Tay area 1s a good
solution to reducing traffic congestion on smaller roads and laneways”

Why do you feel this way?

6. If your group uses private transport to get to the area
(a) where do you usually park?
1. car-park 2. roadside 3. laneway
4, gateway 5. other (specify)
(b) Have you ever had any problems or damage to your vehicle(s) while
parked there? 1. yes 2. no

If yes - what kind?

8. Would your group use a park-and-ride shuttle-bus facility if there was
one in the area, for example, if it was located at Roundwood?

1. yes 2. no
9. What is the maximum your group would be prepared to pay for this

facility?
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10. Would your group be prepared to pay for secure car-parking in the L.
Dan/L. Tay area?

l.yes 2. 1o
11. What is the maximum your group would pay for parking?
12. Does your group ever have any difficulty getting road access to this
area?

1. yes 2. 1o

If yes, in what way?

13. Do members of your group ever have any contact with
landowners/local people?
1. yes 2.no

14. What is the nature of this contact?

15. How do you feel about this?

16. Do members of your group usually use paths to cross the
countryside?
1. yes 2.1n0
17. Do members of your group ever have to cross any fences/walls/gates
to pursue club activities?
l. yes 2. no
18. Do they usually try to ask permission before crossing fences/walls?

1. yes 2. no - why not?
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19. If there was a stile at some point along the wall/fence, would your
group use this to get across, or would you cross at whichever place was
most convenient to you?

1. use stile 2. not use stile - why not?

20. Has your group come across any signs restricting access, for example
‘trespassers prosecuted’, ‘no parking’, ‘no through road’?

l.yes ( » Q.21) 2.no( » Q22)
21. If yes: Do they make a difference to where the group goes in the
countryside?

1. yes 2. no - Why not?

22. If no: If your group came across such a sign, would it make a
difference to where it went in the countryside?

1. yes 2. no
23. Do you know who owns the land you cross while pursuing club
activities?

1. know 2. don’t know

24, If your group knows that any land is privately owned is it less likely
to cross it?
1. yes 2.1no

25. If your group knows that land was privately owned, would it be more

likely to ask permission before crossing it?
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1. yes 2.no

26. Does your group ever find it difficult to know where it is allowed to

go in the countryside? 1. yes 2. no

27. Does your group feel free to walk on the following types of land

without having to ask permission:

always sometimg never

forested areas

fields with crops/animals

fields without crops/anima

mountainside/bogland

lakeshore/riverbank

laneways/tracks

28. Do you think that people have a right to go where they like in the
countryside? 1. yes 2. no

Why
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29. Do you think that you are responsible for your own safety while on
someone else’s land in the countryside?
1. yes 2.1no

Why

30. If no: do you think that landowners should have any responsibility
for the safety of people who cross their land while in the countryside?
1. yes 2. no

Why?

31. Does your group usually use maps/guides?

32. During which months of the year does your group use the L. Dan/L.

Tay area?

33. Of these months, which are peak use times?

34. Has membership of your group 1. increased, 2. decreased,

or 3. not changed significantly, in the last 5 years?
35. Are there any changes your group would like to see as regards
infrastructure or facilities in the L. Dan/L. Tay area?

1. yes 2.no
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33. Have you ever heard of the countryside code? 1. yes 2.1no
34. Would your group be prepared to accept some restrictions/control on
access in the countryside if it was the only way of preserving the beauty
of the area 1. yes 2.no

Thank you for taking the time fo fill out this questionnaire. If there are

any other comments you would like to make as regards access issues,

please use the following page.
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